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For purposes of its response to the Company's Motion for Reconsideration, TMG consists1

of the following intervenors:  Eastern Energy Marketing, Inc.; ERI Services, Inc.;
PanEnergy Trading and Market Services, L.L.C.; and Utilicorp United, Inc.

INTERLOCUTORY ORDER ON THE ATTORNEY GENERAL'S MOTION TO STRIKE
EXTRA-RECORD  EVIDENCE AND TESTIMONY AND OBJECTION TO

RECONSIDERATION OF PARTIAL SETTLEMENT, AND BOSTON GAS COMPANY'S
REQUEST FOR HEARING AND FOR PREHEARING CONFERENCE

I. INTRODUCTION

On November 29, 1996, the Department of Public Utilities ("Department") issued its final

Order in Boston Gas Company, D.P.U. 96-50 (Phase I) (1996) (?Order").  On December 19,

1996, Boston Gas Company (?Boston Gas" or ?Company") filed with the Department a Motion

for Reconsideration, Clarification and Recalculation of the Order (?Motion for Reconsideration"),

accompanied by new exhibits and new testimony of six witnesses.  On January 7, 1997, following

the December 19, 1996 deadline for filing a Motion for Reconsideration, the Company submitted

to the Department testimony of two new witnesses, supplemental testimony of one witness, and

additional new exhibits as part of its Motion for Reconsideration.  In its Motion for

Reconsideration, the Company requested, inter alia, reconsideration of the Partial Settlement

rejected in the Department's Order, and a hearing on certain issues (Motion for Reconsideration at

5, 11).  On or before January 17, 1997, the Attorney General, Associated Industries of

Massachusetts ("AIM"), Bay State Gas Company, Commonwealth of Massachusetts Division of

Energy Resources ("DOER"), The Energy Consortium ("TEC"), Global Petroleum Corp., Low-

Income Intervenors, the Marketer Group ("TMG"),  Massachusetts Oil Heat Council ("MOC")1

and United States Gypsum ("US Gypsum") filed responses to the Motion for Reconsideration.  
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On January 15, 1997, the Company filed a Request for a Prehearing Conference. 

The Attorney General and the Low-Income Intervenors filed responses to the Company's request

for a prehearing conference.  On January 17, 1997, the Attorney General filed a Motion to Strike

Extra-Record Testimony ("Motion to Strike"), and an Objection to Boston Gas's Motion for

Reconsideration of the Partial Settlement ("Attorney General Objection").  On January 24, 1997,

the Company filed a response to the Motion to Strike and the Attorney General Objection.

The Department addresses below the Attorney General's Motion to Strike and the

Attorney General Objection.  In addition, the Department addresses the Company's Request for a

Hearing and a Prehearing conference.  The Department will issue a subsequent Order on all other

aspects of the Motion for Reconsideration.  In accordance with the provisions in 220 C.M.R.

§1.11(9), the Department hereby notifies parties to the proceeding that the Department will not

act on the Company's Motion for Recalculation within sixty days of its filing, but will issue its

decision as a component of the subsequent order on the Motion for Reconsideration.

II. MOTION TO STRIKE

A. Introduction

 Boston Gas has submitted with its Motion for Reconsideration fifty new exhibits and

approximately 600 pages of new testimony, including the testimony of two new witnesses.  The

Company has characterized the new information as either (1) previously unknown or undisclosed

facts, or (2) updates to information submitted during the proceeding.  The new exhibits include a

number of analyses and studies which, according to Boston Gas, demonstrate that the level of

rates approved in the Order will have a deleterious effect on the Company's ability to attract



D.P.U. 96-50-B (Phase I)       Page 33

capital and maintain its quality of service. 

The Attorney General has moved that the Department strike the extra-record testimony

and exhibits submitted by the Company on December 19, 1996, with the Motion for

Reconsideration, and the extra-record testimony and exhibits submitted by the Company  on

January 7, 1997 (Motion to Strike at 1).

B.  Positions of the Parties

1.  Attorney General

The Attorney General argues that in submitting its Motion for Reconsideration and

accompanying new exhibits and new testimony, the Company is seeking to reopen the record in

the proceeding under the "guise" of a motion for reconsideration (id. at 1).  The Attorney General

maintains that the Department's procedural rules provide for reopening the record in a proceeding

only prior to the issuance of a decision (id., citing 220 C.M.R. § 1.11(8)).  The Attorney General

acknowledges that the Department has inherent authority to reopen a record and reconsider a

decision, but contends that such action must be predicated upon exceptional circumstances (id. at

1-2 n.1, citing Aronson v. Brookline Rent Control Board, 19 Mass. App. Ct. 700, 704-706, rev.

den., 395 Mass. 1102 (1985) (a board may reopen proceedings to determine whether a decision

had been procured based on fraud or misrepresentation);  Dispatch Communications of New

England, D.P.U. 95-59-A at 5 (1996) (a procedural defect in notice to affected parties produced

exceptional circumstances warranting reopening of record)).

The Attorney General asserts that the Company has failed to demonstrate that any of its

claims rises to the level of extraordinary circumstances, and that Boston Gas merely is setting
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In D.P.U. 88-67 (Phase II), the Department rejected the utility's request, filed after2

the submission of briefs, to file an affidavit purporting to demonstrate a revenue loss,
and admonished the utility concerning the impropriety and prejudicial nature of its actions.

forth dissatisfaction with the Department's Order (id. at 2 n.1).  The Attorney General maintains

that if the Department were to find that exceptional circumstances exist, the Department would

"err on the facts," and the decision would be at odds with Department procedure and precedent

(id. at 2 n.1, citing Boston Edison Company, D.P.U. 90-270-A at 2-3 (1991); 220 C.M.R. §

1.11).

Further, the Attorney General contends that the Company's new testimony and new

exhibits constitute unsworn, ex parte testimony which cannot be considered as evidence filed by

the Company (Motion to Strike at 3, citing 220 C.M.R. § 1.10(1)).  The Attorney General also

argues that G.L. c. 30A, § 11(4), the Massachusetts Administrative Procedure Act, supports the

Attorney General's position that, absent a reopening of the record of this proceeding, which the

Attorney General asserts is unjustified both procedurally and substantively, the Department should

strike the extra-record exhibits and testimony

(id. at 5).

 The Attorney General asserts that the Department previously has recognized the

impropriety of the Company's thrusting extra-record, late-filed testimony before the Department

(id. at 2-4, citing Boston Gas Company, D.P.U. 88-67, at 6-7 (Phase II)).   The Attorney General2

argues that Boston Gas's failure to heed prior admonitions issued by the Department warrants

imposing sanctions on the Company, and at a minimum, striking the extra-record testimony and

evidence (id. at 4). 
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Accordingly, the Attorney General concludes that based on Massachusetts law,

Department precedent and procedure, the Department must consider the Motion for

Reconsideration based on the record evidence only (id. at 6).

2. The Company

Regarding the new testimony and exhibits filed with the Motion for Reconsideration, the

Company admits that the Department has two options: (1) strike the new testimony and new

exhibits filed with the Motion for Reconsideration; or (2) conduct adjudicatory hearings affording

reasonable rights of discovery and cross-examination to interested parties prior to admitting such

testimony and exhibits into evidence (Company Response at 2).  However, the Company argues

that the Motion to Strike "flies in the face" of the Department's standard of review on

reconsideration, which provides that a moving party ?should present previously unknown or

undisclosed facts that would have a significant impact on the decision" (id. at 2-3, citing Boston

Edison Company, D.P.U. 90-270-A at 2-3 (1991)).  Therefore, the Company claims that the

movant must be allowed to make a showing of those unknown or undisclosed facts through

exhibits, testimony, or other appropriate means (id. at 3).   

Moreover, the Company avers that if the Department does not allow its updates relating

to its confiscation claims, it is clear that the Supreme Judicial Court will (id., citing Boston Edison

Co. v. Department of Public Utilities, 375 Mass. 1, 9 (1978) (quoting from Opinion of the

Justices, 328 Mass. 679, 687 (1952)), aff'd., New England Tel. and Tel. Co. v. Department of

Public Utilities, 371 Mass. 67, 71-71 (1976)).  The Company asserts that if the Department grants

the Motion to Strike, the Company would make a formal offer of proof regarding each fact and
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opinion it has filed with its Motion for Reconsideration (id., citing 220 C.M.R. § 1.06(6)).

C. Analysis and Findings

 The Department's policy on reconsideration is well settled.  Reconsideration of previously

decided issues is granted only when extraordinary circumstances dictate that we take a fresh look

at the record for the express purpose of substantively modifying a decision reached after review

and deliberation.  North Attleboro Gas Company, D.P.U. 94-130-B at 2 (1995); Boston Edison

Company, D.P.U. 90-270-A at 2-3 (1991); Western Massachusetts Electric Company, D.P.U.

558-A at 2 (1987).

A motion for reconsideration should bring to light previously unknown or undisclosed

facts that would have a significant impact upon the decision already rendered.  It should not

attempt to reargue issues considered and decided in the main case.  Commonwealth Electric

Company, D.P.U. 92-3C-1A at 3-6 (1995); Boston Edison Company, D.P.U. 90-270-A at 3

(1991); Boston Edison Company, D.P.U. 1350-A at 4 (1983).  The Department has denied

reconsideration when the request rests on an issue or updated information presented for the first

time in the motion for reconsideration.  Western Massachusetts Electric Company, D.P.U. 85-

270-C at 18-20 (1987); but see Western Massachusetts Electric Company, D.P.U. 86-280-A at

16-18 (1987).  Alternatively, a motion for reconsideration may be based on the argument that the

Department's treatment of an issue was the result of mistake or inadvertence.  Massachusetts

Electric Company, D.P.U. 90-261-B at 7 (1991); New England Telephone and Telegraph

Company, D.P.U. 86-33-J at 2 (1989); Boston Edison Company, D.P.U. 1350-A at 5 (1983).  

The Department has denied reconsideration of post-test year salary and wage adjustments
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Even when updates have been allowed, a company is required explicitly to advise parties3

of its intention to file updates at the time it files its direct case or as soon as the need is
identified to afford due process.  Bay State Gas Company, D.P.U. 89-81, at 47-48 (1989);
Western Massachusetts Electric Company, D.P.U. 86-280-A at 17 (1987).

 

In D.P.U. 905-C, the expiration of a union contract, and resulting strike, shortly before the4

issue date of that order prevented that company from providing the Department with
actual payroll increases pursuant to the ratified union contract until several days after the
issue date of the Department's order.  D.P.U. 905-C at 3, 6-7.

where a utility has presented for the first time in a motion for reconsideration evidence of other

utilities' contract settlements and payroll consultants' projections to demonstrate the

reasonableness of a wage increase.  Berkshire Gas Company, D.P.U. 92-210-C at 10 (1993).  The

Department also has denied reconsideration where a party's claim is purely theoretical in nature,

and constitutes additional argument of a substantive position taken during the case.  D.P.U. 1350-

A at 4.

The Department routinely permits the record to remain open after the close of hearings for

receipt of updated information on non-controversial items that have been examined adequately on

the record, such as rate case expense and property taxes.  See, e.g., Milford Water Company,

D.P.U. 92-101 (1992); Bay State Gas Company, D.P.U. 89-81, at 47 (1989).   The Department3

previously has stated that, in a rate case, it will allow companies to file "up-to-the-minute"

adjustments, but that the line must be drawn when the final Order is issued.  Western

Massachusetts Electric Company, D.P.U. 85-270-C at 20 (1987).  The filing of updated

information also may be permissible in extraordinary or compelling circumstances.  Bay State Gas

Company, D.P.U. 89-81, at 45 (1989); Berkshire Gas Company, D.P.U. 905-C at 6-7 (1982).  4
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Such updates are based on information external to a company, and almost entirely outside the

control of the company.  Western Massachusetts Electric Company, D.P.U. 86-280-A at 17

(1987).    

 The Department has granted reconsideration based on updated data, when the utility has

demonstrated that such information constituted updates of information already in the record. 

D.P.U. 905-C at 3, 6-7 (1982); Bay State Gas Company, D.P.U. 777-C at 4 (1982).  

Included in the new exhibits and new testimony is certain information consisting of studies and

data which the Company has characterized as unknown or undisclosed facts.  The Department

finds that most of these studies and data could have been presented in the Company's initial filing

or in support of the Partial Settlement.  Further, the Company has not demonstrated extraordinary

circumstances related to these unknown or undisclosed facts which would warrant the

Department reopening the record in the proceeding or otherwise considering the exhibits and

testimony at issue.  Finally, most of this information is hypothetical in nature, and represents an

attempt by the Company to reargue issues considered and decided in the case.  As such, the

Department finds that this information does not constitute unknown or undisclosed facts which

would have a significant impact on the decision already rendered for which the Department must

grant reconsideration.
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With respect to the information that the Company has characterized as updated

information, the Department accepted updates for rate case expense and property taxes in the

instant proceeding (Exhs. AG-199 (supp.); DPU-21 (supp.)).  The new items that the Company

now describes as updates are not updates but an attempt by the Company to introduce new

evidence and reargue issues long after the record in this proceeding has closed and a final Order

issued.  Moreover, the so-called updates are not the type of information that is outside the control

of Boston Gas.  The Department previously admonished Boston Gas for attempting to introduce

evidence after the record had closed in another rate proceeding.  See Boston Gas Company,

D.P.U. 88-67 (Phase II) at 6-7 (1989).  The Company has failed to heed the Department's

previous warning.

The Department further finds that the circumstances surrounding the Company's updates

are not extraordinary or compelling, which would warrant either reopening the proceeding or

otherwise considering the exhibits and evidence at issue.  Accordingly, the Department finds that

the Company's proposed updates fail to meet the standard set forth for acceptance of updated

information on reconsideration.

With respect to the Company's assertion that the Supreme Judicial Court will consider

updated evidence on a confiscation claim, the Department acknowledges that the Supreme

Judicial Court has the authority to accept new evidence on appeal.  The Department, however,

has found that the Company has not met the Department's standard for acceptance of new

evidence on reconsideration, as discussed above.  Further, the Department determined in its Order

a return that was found to provide Boston Gas an opportunity to earn a fair and reasonable return
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on its investment.  Order at 132-133. The Department's determination meets the standard set forth

by the Supreme Court by preserving the Company's financial integrity, allowing it to attract

capital on reasonable terms, and providing the opportunity to obtain comparable earnings on

investments of like risks.  Id. at 132, citing Federal Power Commission v. Hope Natural Gas

Company, 320 U.S. 591 (1942) and Bluefield Water Works and Improvement Company v. Public

Service Commission of West Virginia, 262 U.S. 679 (1923).

Regarding the Company's stated intent to make an offer of proof if the Department grants

the Motion to Strike, the Department reminds the Company that 220 C.M.R. §1.06 sets forth

procedural rules relating to the conduct of hearings prior to the issuance of a final order. 

Therefore, any attempt by Boston Gas to make an offer of proof pursuant to 220 C.M.R.

§1.06(6)(d)(4) on the exhibits and testimony stricken herein would occur after issuance of a final

Order in this case, and would therefore be denied.    

Based on the above analysis, the Department grants the Motion to Strike, and shall

consider the Motion for Reconsideration based solely on record evidence.

III. OBJECTION TO RECONSIDERATION OF PARTIAL SETTLEMENT

A.  Introduction

On November 15, 1996, the Company, AIM, the Attorney General, DOER, the

Low-Income Intervenors and TEC (collectively, "Settling Parties") jointly filed a Motion for

Approval of Offer of Partial Settlement and an Offer of Partial Settlement (collectively, ?Partial

Settlement").  The Partial Settlement addressed the following issues: (1) additional base rate

revenues; (2) low-income discount; (3) ratemaking treatment of interruptible transportation
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margins; (4) pricing of interruptible transportation; (5) demand side management spending; (6)

effective date of compliance under any performance-based ratemaking; (7) cost allocation; (8)

customer charges; and (9) rate design for rate schedules G-44, G-45, G-54, and G-55. Order at 7. 

In its Order, the Department rejected the Partial Settlement.  Order at 8.  The Company has

requested that the Department reconsider its rejection of the Partial Settlement (Motion for

Reconsideration at 11-13).  The Attorney General has objected to reconsideration of the Partial

Settlement on procedural grounds.  In their responses to the Motion for Reconsideration, AIM,

DOER, TEC, TMG, and US Gypsum state their support of reconsideration of the Partial

Settlement.  None of the aforementioned parties, however, addresses the underlying procedural

issues raised by the Attorney General relating to reconsideration of the Partial Settlement.

B. Positions of the Parties

1. Attorney General

The Attorney General argues that the Company's request for reconsideration of the Partial

Settlement is in direct violation of the terms of the Partial Settlement (Attorney General Objection

at 2). The Attorney General states that pursuant to the terms of the Partial Settlement, the

Department was required to approve all terms of the Partial Settlement ?without change or

condition, on or before November 29, 1996" (Attorney General Objection at 2, citing Partial

Settlement, § 12.5).  Further, according to the Attorney General, the Partial Settlement provided

that if the Department failed to approve the Partial Settlement, it would " be deemed withdrawn

and void and shall not constitute any part of the record in this proceeding or be used for any other

purpose" (id. at 2, citing Partial Settlement, § 12.5).  
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The Attorney General maintains that in seeking reconsideration of the Partial Settlement

which was rejected by the Department, the Company has violated the terms of the Partial

Settlement (id. at 6).  Therefore, the Attorney General asserts that the Department must reject the

Company's request to reconsider the adoption of the Partial Settlement

(id. at 6).

2. The Company

The Company asserts that the expiration provision of the Partial Settlement presents no

bar to the Department's adoption of its substantive terms in an order on the Motion for

Reconsideration (Company Response at 3).  The Company states that, if the Department

considered it necessary or desirable, all of the signatories to the Partial Settlement have indicated

their willingness to sign on to, or not object to, another filing (id. at 4).

C. Analysis and Findings

Pursuant to the terms of the Partial Settlement, the Settling Parties agreed, inter alia, that

rejection of the Partial Settlement by the Department would render the Partial Settlement void and

withdrawn, and that the Partial Settlement could not be used for any other purpose (Partial

Settlement, § 12.5).  In light of the Department's decision to reject the Partial Settlement, the

Department finds that the Company's Motion for Reconsideration of the Partial Settlement

violates the express language of the Partial Settlement.  Moreover, any further attempt by the

Settling Parties to "resurrect" the Partial Settlement is rendered null and void by its own terms,

due to the Department's failure to approve it by November 29, 1996.  In addition, the Company

asserted no grounds under the standard of review for the Department to reconsider its rejection of
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One of the issues addressed in the Partial Settlement is the pricing of interruptible5

transportation.  Because the record evidence in Phase I on the pricing of interruptible
transportation was not sufficiently developed, the Department was unable to make a
determination on this issue. In Phase II, the Department fully intends to develop the
record on the pricing of interruptible transportation, and will entertain any settlements
on this issue and any other Phase II issue. 

the Partial Settlement.  The Department therefore finds that, pursuant to the express terms of the

Partial Settlement, the Company is barred from seeking Department reconsideration of its

disposition.   Accordingly, the Department sustains the Attorney General's Objection to the5

Company's Motion for Reconsideration of the Partial Settlement.

IV. COMPANY'S REQUEST FOR HEARING AND PREHEARING CONFERENCE

A. Introduction

The Company requested that the Department conduct both a hearing (Motion for

Reconsideration at 5) and a pre-hearing conference on the Motion for Reconsideration (Request

for Prehearing Conference).

B. Positions of the Parties

1. The Company

The Company states that although it recognizes that it is unusual for the Department to

conduct a hearing on a motion for reconsideration, the complexity of the proceeding, as well as

the impact of the Order on the operations of the Company over the course of the next six years,

warrant the Department's accommodation of the Company's request (Motion for Reconsideration

at 5).  Further, the Company has requested that the Department convene a prehearing conference

to address the procedures to be followed on the Motion for Reconsideration (Request for

Prehearing Conference).  The Company maintains that a full discussion of issues, including pre-
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hearing discovery and prospective hearing dates, should facilitate an expeditious resolution of the

matters set forth in the Motion for Reconsideration (id.).

2. Attorney General

The Attorney General maintains that in light of his motions relating to the Company's

Motion for Reconsideration, including the Motion to Strike and Objection, a prehearing

conference is presumptuous and premature (Attorney General Response to Request for

Prehearing Conference).

3. Low-Income Intervenors

The Low-Income Intervenors support the Company's request for a pre-hearing conference

to address procedural aspects of the Company's Motion for Reconsideration (Low-Income

Intervenor Response to Request for Prehearing Conference).

4. MOC

MOC contends that the Department is not authorized to conduct a hearing on a motion

for reconsideration (MOC Response to Motion for Reconsideration at 2).

C. Analysis and Findings

As a rule, the Department does not conduct hearings on motions for reconsideration.  In

light of the singular nature of this proceeding, which marks the first adjudication of a

performance-based ratemaking plan for a jurisdictional gas utility, the Department hereby grants

the Company's request for a hearing on its Motion for Reconsideration for the limited purposes

set forth herein.  The hearing shall be restricted to legal and factual arguments presented in the

Motion for Reconsideration based on record evidence in the proceeding.  In accordance with the



D.P.U. 96-50-B (Phase I)       Page 1515

Department's disposition of the Attorney General's Motion to Strike, the Department will not

entertain any legal or factual argument on the Motion for Reconsideration which relies on the

stricken extra-record evidence or testimony.  Moreover, only witnesses who testified during the

original proceeding may be heard.  Based on the determinations above, the Department finds no

reason to conduct a prehearing conference in this matter.  Accordingly, the Department rejects the

Company's Request for a Prehearing Conference.  The Department will conduct a hearing on the

Company's Motion for Reconsideration on March 7, 1997 at 10:00 a.m. at its offices in Boston.

 V. ORDER

Accordingly, after due notice and consideration, it is

ORDERED:  That the Motion to Strike Extra-Record Evidence and Testimony, filed by

the Attorney General on January 17, 1997, be and hereby is GRANTED; and it is

FURTHER ORDERED:  That the Objection to the Motion for Reconsideration of the

Partial Settlement filed by the Attorney General on January 17, 1997, be and hereby is

SUSTAINED; and it is

FURTHER ORDERED:  That the Request for a Hearing on the Motion for

Reconsideration, Clarification, and Recalculation, filed by the Company on December 19, 1996,

be and hereby is GRANTED; and it is
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FURTHER ORDERED:  That the Request for a pre-hearing conference on the Motion for

Reconsideration, Clarification, and Recalculation, filed by the Company on January 15, 1997, be

and hereby is DENIED.        

By Order of the Department,

                                         
 John B. Howe, Chairman

                                         
Janet Gail Besser, Commissioner


